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UNITED STATES DISTRICT COURT 2y mg
FOR THE DISTRICT 0¥ COLUMBIA Wﬁ“@ﬁ%m
e o
INDIANS OF MICHIGAN, )
| Plas, ; Clv. No. 81-CV-267Z (RIL)
' . ; ' .
JOHN ASHCROFT, at. a., ;).
Detenant. 5

annary 21 2004) [#3]

Befm'ame Cout is dcfendant s motion to dismniss the pladotiffs action. For the
ﬁﬂlnwmgraasans, the Court concludes that it lacks furisdiction to issue the rchefsnght
,byﬂl-e_plmnhﬂj_aﬂdaccﬁrdmﬁy, grants the defendant’s inotion toy dismiss.”

Fictnal Backgiomid

The Lac Viets Desert Batd of Lake Superior Chigpeiva ladiaris of Michigan
{("Lac Vieux" atd “pllimhﬁ") is afednra]]yracngmzedlndmtribe operating the Lac
VIEﬁXDesert Resort & Casino in Wai:arsmeer, Michigah ("The RBSOIIZ") Pl's Mem. i in
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Opp.at 1. I.ac\f‘mop&tatcsaclassHBmgaFacmty'at'IheRﬁsnrt,locatcdnnthc
tihe‘sreservm Id “The Resort is thus located on' 'Iizdlanl.and"asﬂeﬁnaihyﬂ:a
Indian Gaming Réegulatory Act IGRA). 25 U.S.C. § 2703(4).

Lac Vieux has developéed and intends to promote a form of bingo it calls "Proxy
Plamego PT’s Meni. in Opp. at 2. 'Ihisallowsmdmdualsnotphyemallypreemton
Iacvmmfslde‘pnnmpak”)mplaybmgothmughtheusaof'pmwagmts who are
presestt at The Resort. Jd Ptiﬁnipala_dsaﬁingtoplayproxyPJByBingummteatabﬁahan
mmmmmmnmqmﬁmsmmm
pﬂ:rohaae'bmgocﬁds on behalf of the prmmpnl Id. at 3,

The mﬁulga'medfbing'oipvolvedinhbxyma}"]aﬁagoia conducted live oh
Tnidian Lands. Jd at 3. Bingo mimbers are pulled by s cloctroic ball drawes aud the
proxy ageats play the cards on behalf of the principal at Lac Vietx's Bingo Hall. Compl,

927. Duringthe gnﬁ;cs,_ap:incipalmaywﬁchmpmgmss of the ganie from a remote

! The Indian Gamying Regulatory Act (IGRA) divides games of chance into three olasses.

C]mhsdeﬁmdassodﬂgmessulalyformzasofmmm&lvalueortadﬂmﬂﬁ:msofmm :
gaminy erigyged in by individnals as 2 part of, or in comection with, tribal ceremotiies or
calebrations. 25 U.S.C. § 2703(6). Class I games on Indisn lands are within the extlpsive
jucisdiction of the Indian,tribes and are not subject to state regulation. 25 U.S.C. § 2710(z).
Uas‘aﬂgmnmgtsﬂmguwhemtlsplayedfurpm(ﬁtclndingmmy) 25USLC. §
2703(7)(4). Cless H gaming is subject to tribal regulation with oversight by the Matonal Indisn
Granitig Cotmission (NIGC). Jd Class IT prming i3 defined us all forms of gaming that are not .
Class I garsing or Class Il garning, 25 U.8.C. § 2703(8). Class III gaming is only allowsd if it is
nﬂﬁonmdbyhnompmhtwaanahibemdaatete. 25 U.S.C. § 3710(d).

2

]

cool VA 00:FT FO0Z/82/T0



yoo efey 230128920201 -l wdgn:20  ¥0-82-10 peAleowy

o L M i FE—

iocation nging the Intérnet. Pl Mem. in Opp. at 2-3. The game coitinues uritil a proxy
aigent of on-eservation bingo cacd holder declares bingo. Z2 at 3. Tho game fesulfa are
then made svailable on the Intérmet. Jd Ii‘thewii:;narofagnme of bingo is a proxy
agent, the agent deposits the witmings in the principal®s on-rescrvation bank account. Jd.
at 3:4. The Tribe intends to merket Proxy Play Bingo through scveral different media
inchiding; megazines, brochures, end th Intermet. Compl, a17. |

On June 21, 2000, Lac Vieux representatives met with gaming officials to tiscuss
their plan to implement Proxy Ply Bingo. Campl. Ex. B at 1. On October 26, 2000,
Kevia Washburn, the Gun:tal Cuuusel &rqummﬁmGaming Commission
(“NIGC*), the agency charged with overseeing Class IT gaming under IGRA, sent T.ac
Vieux a fotier referenting the June 21 meeting, & In the letter, Mr. Washbum stated
mu‘imamngoappﬂwﬂymksﬁdmwmphyarwhocmlog-mﬂmintmﬁ
ﬁommylo::aﬁm"andthns“[t]hcgameitselfdoeﬂnetdependmﬂmplﬂy‘erbeing
located in 2 iribal bingo facithty or even on Indian lands,” Jd at 1-2. Mr, Washburn fhus
concluded that “Internet Bingo lies outside JGRA's safis harbor™ and “game operators
may be subject to criminel prosecution for violation of state and federal law.” Jd at 2.

On November 17, 2000, after hearings on this issue were held before the
Telecommunications, Trade and Consumer Protection Sub-Committes of the House
CommorceCnmniﬁeeonInﬁamsthBingn,Kcﬁn’V.DiGmcgory, a Deputy Assistant
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Attomey Generel in fhe Cimianal Divisio at the U.S. Department of Fustios, isméd &
letter to Lap Vietix stating that because it “appears to us that the Trihe’s intemet gembling
business woitld be, candneted, in part, off Indiag lands, and that a fumber of specific
gambling activities asenciatied with, that business would also eccur off of Indzﬂn lemds{,}”
the business “inay well violate'ttie laws of perticular states and foderal jaw.” Compl. Ex;
Cat2.

' On Dacembor 26, 2001, the plaintiff filed the cucrent suit for declaratory and
fojunctive relief, claimifig to be in fear of ofvil suit and crimiunlprésacmion.us a result of
these letters. 2 To effect, ths plaintiif sesks judicial review of a non-reviewsble degision
and s judicial o:d&.bothprdempﬁng_ﬁﬁmawe;:tmﬁonmdswngthathm.
Play Bingo is duthorized wnder IGRA. Fmthcmnwmgmms,misd@cmmﬂo

Discusston
In order to sue ab agency of the Federal government, as the plaintiff seeks 10 do
agaﬁstmameq&égovméptmnﬁmcmbywmgmmwmguwm

In ra Sac & Fox Tribe of. .Bﬁaafaa@pi in fowa / Meskwaki Casino Lisigorion, 340 F.34 749,

——.

' 2 haddiﬁonmd,dmlmatmyjudgmqn;thsthmtyﬂamegbislawfuljmgarIGRA,

plaintiffalso seeks on injtinotion prohibiting defendants from fterfering with Lac View’s

: WWm'MMIMg@PWMBWWMWM
thereffom by Laec Vieux. Coampl. at 13.
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755 (8th Cir: 2008) (eiting Blgck v. Community Nutrifion Tnstitute, 467 U.8. 340, 345
(1884)) ("I re Suc & Fiox Tribe.of MS"), Tndeed, the termms of that watver will define this
' Coutts jurisdiction o entettain sock & euit. United! States v, Sherwood, 312 U.S. 584, 586
(1941). Absent a specifie shtitory waiver ot conscnt to be sued, this Court lacks
Jurisdiction to hear thie preseat suit. Lehman v. Nakshian, 453 U.S. 156, 160 (1981), No
such wiiver, or conserit, under cither the Adtnmmtrahvc Procedure Act (“AIPA"):ur IGRA
exists in i cage, > | | |
Section 702 of the APA does not create ah independent basis of jurisdiction,
Califano v. Sanders, 430 U.S. 99, 105-07 (1977). Rather, it confers a general canse of
amnnUponpersOns "adversely affected or aggrieved by agency action within the o
meaning of a relevant statte,” 5 U.S.C. § 702, withdrawing it nly to the extsnt o |
relevant statute "prechudels) judicial peview,” S U.S.C. § 701@Y(1): see also Block, 467

U.8. 1, 5 (1969), and does not constinite an indepengdent basi for jurisdistion, Schilling ».
Rogers, 363 U.S. 666, 677 (1960) (citing Skelly Ofl v. Phillips Petroleum Co., 339 11.8. 667, 671
(1950)); C&E Servicés of Washington v. D.C. Water and Sewer duthority, 310 F.3d 197, 201
(D.C. Cir. 2002). Rather, fhe statnte mietely creates & remedy ifi cases otherwise withinthe .
Couit’s jitisdiction. Jd The plairitiff refers to the Ninth Circnit’s opinion in Spokane Tyibe of
Indians v, United States, 972 F.2d 1090 (9® Cir, 1992) in support of Hs argimhent that the DJA
p:vovidf:sa:_basis ﬁ:rthedeohxatqryan@injlmeﬁwmﬁefmeyseek. However, the plaintiffs

wmm@mﬁemwmmmmmw' Tudgment Aot...” 4. at 109]
(emphasia added). That is not the case hare. : '
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U.S. 4345, Thus, the APA’s presumption of judicial reviow may be overcome if
corigressional M;.nttopréoludelb‘ifiﬂwdanba “fairly discerned” from the statutory
mhmeimdﬂ:lymg the agency actjon being challeuged, United Siates v. Fausto, 484 USS.
439, 452 (1988). Indeed, a statutcs “erforement strucnire, combined with the
legislative history's clear concein with channg]ing and streamiining the enforcerhent
procoss” nuxy eistablish » intert to limit jodicial review, Thunder Basin Cool Co, v. Reich,
510 U.S. 200, 216(1994) {interpreting thic Foderal Mtne Safery and Hedlth Act 1o
preclde judicial review of pre-enforoement actions, whére the statme provided for
myiu'wufagmujr enfocroemcmproceedings,‘nutwas silent as fo pre-enforcament actions);
see also Southern R. Co. v. Seaboard Allted Mining Corp., 442 U.S. 444, 454 (1979);
Morris v. Gressere, 432 U.S. 491, 499 (1977),

An asialysis of IGRA, i:he"i‘el.evantstamiz”'inﬂﬁs case, illustrates Congress® clear
intent to limit judicial tview to cettain final agenty actions taken under that statute: See
Cheyertne-Apapaho Gaming Comn'n v. NIGC, 214 F.Supp.2d 1155, 1171 (ND. Okla.
2002). IGRA contains “detniled enforcement and administrative roview system.™ fnre
Sac & Fox Tribe of MS, 340 F.34 at 756; see also Broward Vending v. NaﬁamlIndm
Ganing Comimission, No. 99- 68-CIC-Seitz Garber (S.D. Fla. Aptil 6, 20013 Def Opp
Exbibit E). The statute expressly provides that "[dJecisions by the Commission [made]
putsusint to Scoticis 2710, 2711, 2712, and 2713.shall be final agency decisions fur the
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purposes of appeal to the appropriate Federal district const.” 25 USC.§2714. “The
omisgion of 4 provision thereby shows Congressional intent to prohibit judicial review
over afiy other agency actions as apposed to the few already granted express jurisdiction.™

- Cheyenne-drapaho Gaming Comm'n, 214 F.Sugp2d at 1171, Mareover, the legisiative
history of the statute reflacts an intent ta limit judicial review anly to certain agancy
decisions, thereby overcoming the APA’s presumption of judiciul teview. See Senate
Repart 100-446 2120, 1998 U,S.C.C.AN. 1090 (“certain Commission decisiona will be
final agency provisions for the purposes of court review.”). Accordingly, for the Court to
have juristiction over this action, the plaintiff must show thet its alaims favolve a fial
agency decision for which IGRA provides judicial review. The FlnintifF fudls to mect this
bu:dzn for the following masona..

First, the plaindff’s action for declaratory relief does not fall within any of the
Stamutory categories for which JGRA provides judicial review, Sez 25 U.S.C. §§ 2710
(decisions on tibal gaming ordinanees), 2711 (dscisions on management contracts), 2712
(review of existing ordinances and contracts), 2713 (civil penalties). “These sctions
represent findl agency actions and the implied corollary of section 2714 is that other
ageNcy actions are not finl and thiss not reviewsble.” Broward Vending v. National
Indian Gaming Commission, No, 99- 68-CIC-Seitz Garber, at 8 (citing Black, 467 U.S. at
347),
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Second, evenif the setion could be constried to fallwithinanyoftﬁesecﬂ:egoﬁes,
ﬁeplﬁnﬂfffaﬂsmghow&a:tﬂ?;NIGC?s “advisory letter™ constitutas final rotion by the
Commission. IGRA specifically limits APA review to “decisioris of the Commission”
putsusnt 1 §§ 2710-2713. 25 U.S,C. § 2714. Al of these seotions provide that fix fhe
Bgency to tuke any.officisl sction, the Chairman or Comunission mjost make a docision, 25
U.S.C. §§2710-2713, and decisions made by the Chairman are appentablc to the full
Commission. 25 U.S.C. § 2714(2)(2); se¢ also Cheyerme-drapaho Gaming Commn, 214
F.Supp2dat1168 (finding thet Chairman-issued orders must bo revicwed by the full.
Commission an dppeal to be considered firial agenoy action), Neither the lotter from fhe

 Gentral Counsal of e NIGC, nor the letter from the Department of, Justics official, can
be considered reviewable action taken by the Cheirmen or Cosmission, Indesd, the
General Counsel is 2 staff member of the NIGC and his letter dos 1Ot PUEpOrt to create
any law or bind the agency, C_'f Sabella v. United States, 863 F.Supp. 1, 5(D.D.C. 1994)
(finding that sh advigory lottér of the General Counsel of the National Oceanic
Atmodpﬁsch:aminiehwﬁén'wasmtﬂmlagmcywﬁmﬁ;hﬁctheGem Couasel was
ambm&nﬂeoﬁdﬂmﬂﬁsAdﬁinimwﬁeebdisagfwmmmmmmﬂml‘

4 _Fotﬁeaumﬁmﬁsms,mifﬁwAPAﬂidpmﬁdaabaﬂsfurjuﬁdalmﬁmundn
IGRA (which the Conrt hag already determined it docs not), the advisory letter of the General
Cemmsel aould not be considared & "nal ageacy action for which there is no other adequite -
remedy in a court,” and thus thig'gotion wonld not be subject to Judicial review. 5 T1.S.C. § 704;
see also Public Citizen v, Office of the LiS, Trada Repr , 970 F2d4 916, 921 (D.C. Cir.
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hmmmﬁmgﬂmﬁymemm@gmmmmm@m
caustitnte, individually ar comtbived, a reviewsble “final action” wader IGRA’S statatory
framigviork. WY;_ﬁm is no waiver of sovereign immunity undar ejther the APA
or IGRA, berause mﬁﬁm'mhwﬁvmmm“ﬁmammﬁn@ of
which occurréd here, As such, this Cm;rtlac]mjlﬁkdieﬁontopmcegdéndthephinﬁﬂ?s_
mmbews |

1592); Alaskz Legislative Council y. Babbitt, 15 F.Supp- 24 19, 26 n. 8 (D.D.C. 1998).

5 Wawﬁ'apﬁmhjmﬁmwmghoﬁdctﬂrwﬁm&_
Tustice from bringing i s enforgemint ection is similarly au intpproprists pre-enforcement action.
The Supreme Coturt has recognhized that the “decision not 1o ptosecita or snfoyes, whether
thtough civil of criminal process, is a decisioh generilly cammitted to an agency®s aksolute
discretion. Hecker v. Chimey, 470 U.S. 821, 831 (1985). The Aitorney General has broad-
mmsmwﬁdﬂddﬁﬂmd_éﬁﬁind]ﬁgaﬁmaﬁdmmmmé&.mmdzﬁﬁm$
“inclades the pover to inake emronsous decisions as well as carrect ahes.” Swif & Co. v. Unired
Staies, 276 U.S. 311, 331-32 (1928). Jt is not the provinée of the jadiciary to interfere with that
exclustve decisitm-making process, and courts have Jong acknowledged, in both criminal. and
civil cdsed, the Altorneyy Genéral's authsority to control the course of the federal govemment's
Htigation is “preswnptively ifnmune from judicial review.” See Shoshone-Bavmock Tribes v.
Reno, 56 F.34 1476, 1430 (D.C. Cir., 1995); se2 also Newman v, United States, 382 F2d4 479, 480
(D.C. Cir. 1967) (“Few subjects are Iess adapted to judiclal review than the exercise by the
Executive ofhia discrotion in deéciding when and whether to institwie uriminal procecdings, or
what precise charge shall bs made...”), ° ' o
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Ordér
Furﬂth:momsﬁfurﬂaal;we, this Court Jacks jurisdiction to revicw the
actions of the NIGC to datc aid to order pre-cmptive declaratory and injunctive relief
regarding possible enforcement action by the Deparunent of Justice zud the NIGC.
Accordingly, it is thmﬂ of January, 2004, hereby ORDERED, that the defendant’s

motion 10, dismiss the plaimiff's acdon with prejudice [#3] is GRANTED.

\
Kabue B/
Richard T. Tgon

Uhiited States District Judge .
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